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Proceedings: (IN CHAMBERS)  ORDER GRANTING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT

Defendants City of Newport Beach (the “City”), Officer Richard Henry (“Henry”),
Officer Nathan Farris (“Farris”), and Officer David Kresge (“Kresge”) (collectively
“Defendants”) moved for summary judgment, or in the alternative summary adjudication.
Docket No. 62. Plaintiffs Richard Vos and Jenelle Bernacchi (collectively “Plaintiffs”)
opposed. Docket No. 74. Defendants replied. Docket No. 84. 

For the following reasons the Court grants Defendants’ motion.

BACKGROUND

At approximately 8:15 p.m. on May 29, 2014, decedent Gerrit Dean Vos (“Vos”)
entered a 7-Eleven convenience store. Ex. 1 20:15:51; Ex. 2 20:15:50; Ex. 4 08:14:18.1

Vos became agitated; he ran around the store shouting things like “[k]ill me already,
dog.” Defendants’ Separate Statement of Undisputed Facts and Conclusions of Law
(“SS”) No. 2; Ex. 2 20:15: 50-20:26:12.5. Soon after, someone called 911. SS No. 3. For
approximately the next six minutes Vos ran around the store cursing at people. Ex. 2
20:15:50-20:26:12.5. The Newport Beach Police Department (“Newport Police”) radio
stated that “the reporting party is advising that the subject is holding a pair of scissors
inside the store and there are still people inside.” Id. No. 8.

About 8:20 p.m., Officer Kresge arrived at the scene. Id. No. 11. 7-Eleven

1 All citations to the video exhibits are to the original
video’s time stamp. 
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employees said that Vos had armed himself with scissors and had begun running around
the store chasing people. Ex. 25 24:25-25:6, 74:3-75:4. Furthermore, one person had been
stabbed in the hand. Ex. 25 24:25-25:6. Officer Kresge observed Vos behind 7-Eleven’s
glass doors. SS No. 12. Officer Kresge saw Vos pantomime a gun. Id. Ex. 25. 26:14-25,
28:4-9. He later told other officers that Vos was agitated and likely under the influence of
narcotics. Ex. O 38:18-39:2. Officers also heard Vos yell “shoot me” and other similar
statements. Ex. Q 99:11-17. 

Several more officers arrived, including Defendants Officer Richard Henry and
Officer Nathan Farris. They positioned the vehicles outside the store’s front entrance and
used the vehicles’ doors for cover. Id. No. 15. Officer Andrew Shen (“Shen”) armed
himself with a non-lethal projectile launcher. Id. No. 16. The others readied lethal
weapons: Officers Henry and Farris armed themselves with AR-15 rifles, while Officer
Kresge used a handgun. Id. They propped-open the 7-Eleven doors. Id. No. 17. Officer
Shawn Preasmyer (“Preasmyer”) set up a public address system and prepared to
communicate with Vos. Ex. 25 52:17.

About 8:43 p.m., Vos opened the door of the 7-Eleven’s back room. Ex. 1
20:43:49.874; Ex. 4 08:42:12. As he did so, the officers repeatedly shouted “doors
opening.” Ex. 7 20:42:01. He ran out — around the counter and towards the open doors.
Ex. 1 20:43:49-20:43:53; Ex. 4 08:42:12-08:42:20. He held an object over his head in his
left hand as he ran. Ex. 4 08:42:19. One officer shouted “he’s got scissors.” Ex. 7
20:42:04. Over the public address system, Office Preasmyer instructed Vos: “Drop the
weapon.” Id. 20:42:05. Vos did not drop the object and instead kept moving towards the
officers.2 Id. After Vos continued running and did not drop the weapon, Officer
Preasmyer instructed the officers to “shoot him.” Id. 20:42:08; Ex. P 56:15-17. Officer
Preasmyer later testified that this order was directed solely to Officer Shen. Ex. D 56:5-
17. About three seconds elapsed between the warning and the order to shoot. Ex. 7
20:42:05-08. At that time, Officers Henry and Farris fired their AR-15 rifles, while
Officer Shen fired his non-lethal weaponry. Id. Ex. 30 57:5-10; Ex. 31 78:10-18. Because
of Vos’ speed, he continued running as he was struck by bullets — his body stopped on
the sidewalk and parking lot in front of the officers. Id. Vos died from the bullets. SS No.

2 Although the evidence does not establish exactly what Vos
was holding, a “pronged metal display hook was found on the
ground a few feet from where he had collapsed.” SS No. 32.
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33. 

The three shooting officers later testified that they did not hear the command to
shoot. Ex. M 78:1-12; Ex. Q 141:22-142:7; Ex. R 176:10-17. Furthermore, the two
officers who fired the AR-15s did not know that Officer Shen had fired the non-lethal
weaponry. Ex. Q 149:9013; Ex. R 175:24-176:9. But both officers also testified that they
observed a metallic object in Vos’ right hand, which they believed to be scissors. Ex. Q
128:18-27; Ex. R 162:2-12. 

Vos’ parents, Richard Vos and Jenelle Bernacchi, brought this suit as Vos’ lawful
heirs and successors-in-interest. Plaintiffs allege twelve causes of action:

1. Excessive force (42 U.S.C. § § 1983, 1988)
2. Violation of Title II of the Americans with Disabilities Act (“ADA”) of 1990 (42

U.S.C. § 12131)
3. Violation of the Rehabilitation Act of 1973 (29 U.S.C. § 701) 
4. Violation of Plaintiffs’ civil rights due to loss of a familial relationship (42 U.S.C.

§ § 1983, 1988)
5. Municipal and supervisory liability (42 U.S.C. § § 1983, 1988) 
6. Wrongful death (negligence)
7. Wrongful death (negligent hiring, training, and retention) 
8. Battery 
9. Assault 
10. Violation of Civil Rights (Cal. Civ. Code § 52.1)
11. Survivor claims
12. Civil Conspiracy (42 U.S.C. § § 1983, 1988)

LEGAL STANDARD

Summary judgment is appropriate where the record, read in the light most
favorable to the non-movant, indicates “that there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a); see
also Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986). Summary adjudication, or
partial summary judgment “upon all or any part of [a] claim,” is appropriate where there
is no genuine dispute as to any material fact regarding that portion of the claim. Fed. R.
Civ. P. 56(a); see also Lies v. Farrell Lines, Inc., 641 F.2d 765, 769 n.3 (9th Cir. 1981)
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(“Rule 56 authorizes a summary adjudication that will often fall short of a final
determination, even of a single claim[.]”) (internal quotation marks omitted).

Material facts are those necessary to a claim’s proof or defense; they are determined by
the substantive law. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). In
deciding a motion for summary judgment, “[t]he evidence of the non-movant is to be
believed, and all justifiable inferences are to be drawn in his favor.” Anderson, 477 U.S.
at 255.3

The moving party bears the initial burden to establish the absence of a material fact for
trial. Anderson, 477 U.S. at 256. “If a party fails to properly support an assertion of fact
or fails to properly address another party’s assertion of fact . . ., the court may . . .
consider the fact undisputed.” Fed. R. Civ. P. 56(e)(2). Furthermore, “Rule 56[(a)]4

mandates the entry of summary judgment . . . against a party who fails to make a showing
sufficient to establish the existence of an element essential to that party’s case, and on
which that party will bear the burden of proof at trial.” Celotex Corp., 477 U.S. at 322.
Therefore, if the non-movant does not make a sufficient showing to establish the
elements of its claims, the Court must grant the motion.

ANALYSIS

I. Evidentiary Objections

When resolving a motion for summary judgment, courts may only consider
admissible evidence. Fed. R. Civ. P. 56. On a motion for summary judgment, a party may

3 “In determining any motion for summary judgment or partial
summary judgment, the Court may assume that the material facts as
claimed and adequately supported by the moving party are admitted
to exist without controversy except to the extent that such
material facts are (a) included in the ‘Statement of Genuine
Disputes’ and (b) controverted by declaration or other written
evidence filed in opposition to the motion.” L.R. 56-3.

4 Rule 56 was amended in 2010. Subdivision (a), as amended,
“carries forward the summary-judgment standard expressed in
former subdivision (c), changing only one word — genuine ‘issue’
becomes genuine ‘dispute.’” Fed. R. Civ. P. 56, Notes of Advisory
Committee on 2010 amendments.
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object that the material used to “dispute a fact cannot be presented in a form that would
be admissible in evidence.” Fed. R. Civ. P. 56(c)(2). A court must rule on material
evidentiary objections. Norse v. City of Santa Cruz, 629 F.3d 966, 973 (9th Cir. 2010). 

A. Plaintiffs’ Objections to the Videotapes

Authentication is a prerequisite to admissibility; therefore a court may not consider
unauthenticated evidence on a motion for summary judgment. Orr v. Bank of Am., NT &
SA, 285 F.3d 764, 773 (9th Cir. 2002). To authenticate evidence, the “proponent must
produce evidence sufficient to support a finding that the item is what the proponent
claims it is.” Fed. R. Evid. 901(a). Permissible methods include evidence of the proposed
item’s “appearance, contents, substance, internal patterns, or other distinctive
characteristics.” Id. (b)(4). It also includes “[e]vidence describing a process or system and
showing that it produces an accurate result.” Id. (b)(9). To authenticate video evidence,
proponents may present evidence of how the videos were retrieved and the subsequent
chain of custody. United States v. Salcido, 506 F.3d 729, 733 (9th Cir. 2007).

Here, Plaintiffs object that Defendants have not properly authenticated Exhibits 1-
12 (collectively the “Video Evidence”). Exhibits 1-4 include the 7-Eleven surveillance
camera videos. Exhibits 5-7 include the Newport Police vehicle’s dashcam videos.
Exhibit 8 is Defendants’ expert, Craig Fries’ (“Fries”), report. Exhibits 9-12 are Fries’
compilation videos. 

First, Plaintiffs object that the declarations authenticating the Video Evidence were
untimely filed and thus the Court should reject them. Defendants submitted their motion
on September 26, 2016. Docket No. 62. At that time, Defendants stated that they had not
yet submitted declarations authenticating the Video Evidence, but that they would do so
before the motion hearing. Decl. of Daniel P. Barer (“Barer Decl.”) ¶ 2-4. Plaintiffs filed
their opposition on October 3, 2016. Docket No. 74. Beginning on October 3, 2016,
Defendants filed supplemental Declarations from Rick Bradley (“Bradley Decl.”), Docket
No. 68, Jeff Troy (“Troy Decl.”), Docket No. 71, Dean Fulcher (“Fulcher Decl.”), Docket
No. 72, and Susan Meade (“Meade Decl.”), Docket No. 82. Plaintiffs filed their
objections to these declarations on October 6, 2016. Docket No. 81. They also filed
objections to the Video Evidence itself. Docket No. 78. 

Plaintiffs argue that Local Rule 7-5(b) requires that parties submit all evidence for
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their motion with the motion. Docket No. 81, Pl. Objections at 2. But this ignores
Defendants’ ability to respond to Plaintiffs’ objections and prove admissibility. Without
such an opportunity, Defendants would be hamstrung and unable to respond to Plaintiffs’
objections. Defendants filed their supplemental declarations and Plaintiffs had the
opportunity to file written objections before the hearing. Therefore, the filing date did not
prejudice Plaintiffs because they still had adequate time to object before the hearing. 

Second, Plaintiffs object that these declarations do not establish a proper chain of
custody because they lack personal knowledge or proper foundation. In essence,
Plaintiffs object that the declarations do not explain the copying process with sufficient
depth to constitute “clear and convincing evidence of authenticity and accuracy.” United
States v. King, 587 F.2d 956, 961 (9th Cir. 1978). But King’s heightened standard does
not apply here. United States v. Hock Chee Koo, 770 F. Supp. 2d 1115, 1121 (D. Or.
2011). Rule 901 does. Therefore, Defendants have met their burden under Rule 901
because they have filed multiple supplemental declarations that describe the chain of
custody. These declarations explain who copied the videos, when they were copied, and
how the copies were transferred.5 This is sufficient to support a finding that the videos
show the evening in question. 

In sum, the Court overrules Plaintiffs’ objections to the Video Evidence and the
Bradley, Troy, Fulcher, and Meade declarations.

B. Plaintiffs’ Objections to Defendants’ Expert Reports

Federal Rule of Evidence 702 provides that an expert may testify “in the form of
an opinion or otherwise” if his “specialized knowledge will assist the trier of fact to
understand the evidence or determine a fact in issue.” FRE 702 imposes a “gatekeeping
obligation” on the trial judge to ensure that expert testimony is relevant and reliable.
Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 589 (1993); United States v. Hankey,
203 F.3d 1160, 1167 (9th Cir.2000).

5 Plaintiffs’ expert, Douglas Carner, states that the
technicians’ copying method makes it impossible to test the
videos’ authenticity. Ex. W, Docket No. 75. Because Plaintiffs
have not submitted any evidence that the documents are
inauthentic the Court disregards this conclusion. Thus it also
disregards Defendants’ objection to this conclusion. 
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Here Plaintiffs object to Defendants’ expert reports, Ex. 31, 32, and 33, because
they contain unreliable conclusions. Docket No. 78. Plaintiffs object that the reports
reached unreliable conclusions because the experts based them on inadmissible Video
Evidence, did not examine Vos, and did not appropriately credit Vos’ medical records or
other physicians’ opinions. Docket No. 78 at 7-8. As discussed above, the Court
overrules Plaintiffs’ objections to the Video Evidence. Furthermore, this case is not like
Gen. Elec. Co. v. Joiner, 522 U.S. 136, 146 (1997), which Plaintiffs cite for the rule that a
court should exclude expert testimony when “there is simply too great an analytical gap
between the data and the opinion proffered.” In Joiner the experts relied on almost
entirely unrelated animal studies to draw conclusions about the plaintiff’s cancer. Id. at
145-46. Here Defendants’ experts rely on Vos’ own medical records, even if they draw
different conclusions than the other experts do. Therefore, the Court overrules Plaintiffs’
objections to Defendants’ expert reports.

C. Defendants’ Evidentiary Objections

Defendants offers several evidentiary objections.6 First, Defendants object that Ex.
C, Vos’ diagnosis by Dr. Jon Chaffee, is inadmissible because it has not been
authenticated. The Court sustains the objection and does not consider the exhibit. Second,
Defendant objects to multiple statements by Plaintiffs’ experts that the Video Evidence
was retrieved months after the shooting. This contradicts sworn declarations that show
the Video Evidence was retrieved within several days of the shooting. Therefore the
Court sustains this objection. 

Third, Defendants object that the report of Plaintiffs’ expert Ernest Burwell is
inadmissible because it was not signed under penalty of perjury. The report is merely
signed “[v]ery truly yours.” Ex. S, Docket No. 75. Under Rule 56, unsworn expert reports
are inadmissible. Am. Fed’n of Musicians of the United States & Canada v. Paramount
Pictures Corp., No. CV154302DMGPJWX, 2016 WL 3693746, at *5 (C.D. Cal. June 15,
2016); AFMS LLC v. United Parcel Serv. Co., 105 F. Supp. 3d 1061, 1070 (C.D. Cal.
2015). Therefore, the Court sustains this objection and does not consider the Burwell
report. 

6 The Court does not consider exhibits A, B, D, F, I, V, Y, and Z. Therefore, it does not
rule on the objections. 
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Finally, Defendants also object to several conclusions in Plaintiffs’ expert Roger
Clark’s report. Ex. T, Docket No. 75. In particular, Defendants object that Clark’s
conclusion regarding the Newport Police’s activities “[f]ails to close the analytical gap
between the evidence and the conclusion.” Docket No. 83 at 5. Again, this is unlike
Joiner or similar cases in which experts have relied on completely inapposite evidence.
Therefore the Court overrules this objection. 

II. Excessive Force 

Courts determine whether the use of force was objectively reasonable by balancing
“the nature and quality of the intrusion on the individual’s Fourth Amendment interests
against the countervailing governmental interests at stake.” Graham v. Connor, 490 U.S.
386, 396 (1989) (quotations and citations omitted). These governmental interests include:
(1) the crime’s severity (2) “whether the suspect poses an immediate threat to the safety
of the officers or others,” and (3) “whether [the suspect] is actively resisting arrest or
attempting to evade arrest by flight.” Graham, 490 U.S. at 396. The most important
Graham factor though is “whether the suspect posed an immediate threat” to officers or
public safety. C.V. by and through Villegas v. City of Anaheim, 823 F.3d 1252, 1255
(9th Cir. 2016) (internal quotations omitted).

Deadly force is objectively reasonable when a suspect charges officers with a
weapon in a threatening position. See Hayes v. Cnty. of San Diego, 736 F.3d 1223,
1231(9th Cir. 2013) (hereinafter “Hayes II”) (“[T]hreatening an officer with a weapon
does justify the use of deadly force.”). For instance, deadly force was appropriate when
the suspect advanced on police with a football-sized rock above his head. Lal v.
California, 746 F.3d 1112, 1117 (9th Cir. 2014). The suspect had previously hit himself
with a stone, led the officers on a high speed chase, and thrown rocks at the officers. Id.
The Lal court rejected the plaintiffs’ experts’ arguments that the officers should have
retreated or defused the situation before the shooting: plaintiffs cannot avoid summary
judgment “by simply producing an expert’s report that an officers’ conduct leading up to
a deadly confrontation was imprudent, inappropriate, or even reckless.” Id. at 1118
(quoting Billington v. Smith, 292 F.3d 1177, 1188-89). Instead the only appropriate
inquiry is “whether a reasonable officer could have believed that his conduct was
justified.” Id. (quoting Billington, 292 F.3d at 1188-89). 

Furthermore a court may rely on video evidence to determine whether force was
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justified. Scott v. Harris, 550 U.S. 372, 378-79 (2007). And if the video blatantly
contradicts the plaintiff’s version of events, then a court should not allow the plaintiff’s
factual assertions to defeat summary judgment. Id. Instead, it should view the facts as the
video depicts them. Id. 

Here, the Video Evidence establishes that the officers’ use of force was objectively
reasonable. The officers did not believe that Vos had a gun, but they already knew that he
had previously cut someone with scissors. Ex. 7 20:41:16. Vos then charged the officers
— gaining speed as he ran from the back of the 7-Eleven to the front door. Ex. 4 8:42:12-
20; Ex. 20:42:01-20:42:08. At the same time, he held a potentially threatening object over
his head — just like the suspect in Lal. Id. See 746 F.3d at 1117. Although the object’s
precise nature is not clear from the videos, the officers reasonably assumed that it was a
weapon because Vos was holding it in a threatening position, charging the officers, and
had previously cut someone with scissors. The officers also issued a command to drop the
weapon that Vos ignored; he continued charging. Ex. 7 20:42:05-08. Id. The officers then
fired once Vos was about to cross the front door’s threshold: he was only several feet
away and running at full speed. Id. Ex. 408:42:20. 

Everything happened within eight seconds. Ex. 4 8:42:12-20; Ex. 20:42:01-
20:42:08. After Vos charged from the back room, the officers noticed his potential
weapon; they only had time to give a three-second warning before he was nearly on them.
Ex. 7 20:42:05-08. They only had seconds to determine whether their lives were in
danger from a charging suspect. Such quick decision-making also suggests that their
actions were objectively reasonable. See Sheehan II, 135 S. Ct. at 1775 (internal
quotations omitted) (“The Constitution is not blind to the fact that police officers are
often forced to make split-second judgments.”); Hayes II 736 F.3d at 1232 (quoting
Graham, 409 U.S. at 396-97) (determinations of unreasonable force must consider that
officers “make split-second judgments—in circumstances that are tense, uncertain, and
rapidly evolving[.]”). Therefore, because of the short distance between the officers and
Vos, Vos’ speed, the apparent weapon, and the limited time constraints, the officers’ use
of deadly force was reasonable as a matter of law.

Plaintiffs’ contrary arguments fail. First, Plaintiffs argue that the officers did not
need to use deadly force because they outnumbered Vos and were well-armed. Pl. Opp’n
Br. at 13. But a police tactical advantage does not require them to risk their lives. See Lal,
746 F.3d at 1114-15 (use of deadly force justified even though there were two armed
CV-90 (06/04) CIVIL MINUTES - GENERAL Page 9 of 16

Case 8:15-cv-00768-JVS-DFM   Document 96   Filed 11/02/16   Page 9 of 16   Page ID #:2568



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

Case No. SACV 15-00768 JVS (DFMx) Date November 2, 2016

Title Richard Vos et al v. City of Newport Beach et al

officers and suspect only had a rock). Furthermore, even if Vos observed the officers’
behavior — which is not established in the record — establishing defensive positions
outside the 7-Eleven does not constitute provocation. See Billington, 292 F.3d at 1189
(provocation must be either intentional or reckless constitutional violation). 

Plaintiffs also argue that the officers’ use of force was unreasonable because
Officer Preasmyer only intended to order non-lethal fire. Opp’n Br. at 16. Plaintiffs argue
that this makes their use of force an unreasonable mistake. Id. But this argument
mischaracterizes the record: all three officers who fired their weapons testified that they
did not hear the order. Ex. M 78:1-12; Ex. Q 141:22-142:7; Ex. R 176:10-17.
Furthermore, even if they had fired in response to the order, such a mistake would not
transform their objectively reasonable use of deadly force into a Fourth Amendment
violation. See Graham, 490 U.S. at 397 (“[T]he question is whether the officers’ actions
are “objectively reasonable” in light of the facts and circumstances confronting them,
without regard to their underlying intent or motivation. . . . An officer’s evil intentions
will not make a Fourth Amendment violation out of an objectively reasonable use of
force nor will an officer's good intentions make an objectively unreasonable use of force
constitutional.”).

Plaintiffs next argue that Vos’ mental illness required them to use non-deadly
force. Pl. Opp’n at 13. Plaintiffs rely on Drummond ex rel. Drummond v. City of
Anaheim, 343 F.3d 1052 (9th Cir. 2003) and Deorle v. Rutherford, 272 F.3d 1272 (9th
Cir. 2001). Both cases are inapposite. Neither case involved life-threatening
circumstances. Instead in both cases officers used excessive force on mostly compliant
individuals. In Drummond, officers continued to use physical force after the plaintiff was
cuffed on the ground. 343 F.3d at 1057-59. Likewise, in Deorle, the officer fired a non-
lethal round at a mostly compliant, unarmed man. 272 F.3d at 1282-83. In contrast, here
Vos charged at the officers with a weapon after previously exhibiting violent behavior.
See City and County of San Francisco v. Sheehan, 135 S. Ct. 1765, 1776 (2015)
(hereinafter, “Sheehan II”) (distinguishing Deorle from a case in which the suspect was
“dangerous, recalcitrant, law-breaking, and out of sight.”).

Finally, Plaintiffs argue that the officers’ tactics escalated the confrontation. They
argue that the officers’ force was unreasonable because they opened the 7-Eleven’s front
doors and pointed their rifles inside, thus removing a barrier and escalating the situation.
Pl. Opp’n Br. at 14. Plaintiffs further argue that the officers failed to use non-lethal means
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to contain Vos. Id. at 14-15. Plaintiffs support this argument with expert opinions. Id.
(Citing Ex. T at 16-19). 

But Plaintiffs’ argument — and its reliance on Billington — is the same argument
that Lal rejected. See 746 F.3d at 1118. Police officers do not have to give suspects the
widest possible berth or use the least intrusive means available: an “officer’s immunity
does not become less if his assailant is motivated to commit ‘suicide by cop.’” Id. See
also, Sheehan II, 135 S. Ct. at 1777 (quoting Billington, 292 F.3d at 1190) (plaintiff could
not “establish a Fourth Amendment violation based merely on bad tactics that results in a
deadly confrontation that could have been avoided.”). 

In sum, the officers’ force was justified as a matter of law because the Video
Evidence shows that reasonable officers could have believed that they were in immediate
danger. Therefore the Court grants summary judgment as to the officers. Because the
Court finds that the officers did not commit a constitutional violation, it grants summary
judgment to the City as well on all Monell claims. Hayes II, 736 F.3d at 1231
(constitutional violation is necessary to incur Monell liability). This includes Plaintiffs’
claim for civil conspiracy because such a claim requires an underlying constitutional
violation. See Avalos v. Baca, 596 F.3d 583, 592 (9th Cir. 2010). 

III. Qualified Immunity

Because the Court holds that the officers did not violate the Fourth Amendment,
the Court does not need to discuss whether they were violating constitutional rights that
were clearly established in light of the specific context of the case. Pearson v. Callahan,
555 U.S. 223, 242 (2009).
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IV. ADA and Rehabilitation Act

Title II of the ADA prohibits a public entity from discriminating against any
“qualified individual with a disability.”7 Sheehan v. City & Cty. of San Francisco, 743
F.3d 1211, 1231 (9th Cir.), cert. granted sub nom., City & Cty. of San Francisco, Cal. v.
Sheehan, 135 S. Ct. 702 (2014), and rev’d in part, cert. dismissed in part sub nom.,
Sheehan II, 135 S. Ct. at 1778 (2015) (hereinafter “Sheehan I”). Discrimination includes
a failure to make reasonable accommodation “to avoid discrimination on the basis of
disability, unless the public entity can demonstrate that making the modifications would
fundamentally alter the nature of the service, program, or activity.” Id. (Quoting 28
C.F.R. § 35.130(b)(7)).

In Sheehan I, the Ninth Circuit held that Title II applies to arrests. Id. at 1232.
Although the Supreme Court granted certiorari as to whether Title II requires “any
accommodation of an armed and violent individual,” Sheehan II, 135 S. Ct. at 1772, it
later dismissed the question as improvidently granted. Id. at 1774. Therefore, Sheehan I’s
ruling controls. 

Sheehan I found summary judgment inappropriate when two officers shot a
mentally-disabled woman, Teresa Sheehan (“Sheehan”), who held a knife. Sheehan I, 743
F.3d at 1219-20. The two officers knew that she was disabled and armed. Id. They had
previously entered the room and retreated. Id. Yet they chose to reenter the room, at
which point they shot her when she advanced with the knife. Id. The Ninth Circuit held
that a reasonable jury “could find that the situation had been defused sufficiently,
following the initial retreat from Sheehan’s room, to afford the officers an opportunity to
wait for backup and to employ less confrontational tactics, including the accommodations
that Sheehan asserts were necessary.” Id. at 1233. 

Here, Sheehan I does not require the Court to deny summary judgment because this
case is distinct from Sheehan I. In Sheehan I the Ninth Circuit found that there were
triable issues of fact as to “whether the shooting was unreasonable on a provocation

7 The Court analyzes Plaintiffs’ ADA and Rehabilitation Act
claims together because the statutes provide identical “remedies,
procedures, and rights.” Hainze v. Richards, 207 F.3d 795, 799
(5th Cir. 2000) (quoting 42 U.S.C. § 12133). Therefore, case law
interpreting either applies to both. 
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theory.” Id. 1230. Therefore, a jury could also find that the officer should have taken
additional steps to accommodate Sheehan’s disability. In contrast, here a reasonable jury
could not find that the officers provoked Vos’ actions.8 Although the officers set up
outside the doors, they did not initiate the confrontation that led to Vos’ death. Nothing
on the part of the officers precipitated Vos’ charge from the backroom of the 7-Eleven to
the front door. Therefore, because the officers’ actions were objectively reasonable, a jury
could not find that Defendants failed to accommodate Vos. Hence, summary judgment is
appropriate on Plaintiffs’ ADA and Rehabilitation Act claims. 

V. Violation of the Fourteenth Amendment by Deprivation of a Familial
Relationship

Parents have fundamental liberty interests in their child’s companionship; the
state’s interference with that liberty interest may be remedied under § 1983. Crowe v.
Cnty. of San Diego, 593 F.3d 841, 876 (9th Cir.), amended by, 608 F.3d 406 (9th Cir.
2010). This applies when official conduct “shocks the conscience.” Hayes II, 736 F.3d at
1230 (quoting Wilkinson v. Torres, 610 F.3d 546, 554 (9th Cir. 2010)). To determine
whether excessive force shocks the conscience, a court must determine whether actual
deliberation would have been practcal. Id. If not, then the officers’ conduct would only
shock the conscience if they acted “with a purpose to harm unrelated to legitimate law
enforcement objectives.” Id.

Here actual deliberation was not practical because the officers decided to use
deadly force in response to Vos’ charge. See id. (decision to use deadly force against
knife-wielding man was a snap judgment that did not include deliberation). Therefore,
because there are no claims that the officers acted with a purpose to harm, summary
judgment is appropriate. 

8 The parties disagree on whether Vos was disabled under the
ADA. Defendants argue that Vos’ actions stemmed from his
methamphetamine use; therefore the ADA does not protect him from
discrimination. Def’s. Mot. at 21. Plaintiffs argue that his
actions arose from his schizophrenia; therefore the ADA applies.
Pl. Br at 22-23. Because the Court finds the ADA inapplicable
even if Vos was disabled, it does not address the issue. 
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VI. Wrongful Death 

Plaintiffs’ wrongful death claims (causes of action six and seven) are brought
under state law. The California Supreme Court articulated the relevant standard for these
claims in Hayes v. Cty. of San Diego, 57 Cal. 4th 622 (2013) (hereinafter “Hayes I”).

In California, police officers “have a duty to act reasonably when using deadly
force.” Id. at 629. To determine liability, a court applies tort law’s “reasonable care”
standard. Id. at 638. This is distinct from the Fourth Amendment’s “reasonableness”
standard. Id. The Fourth Amendment “focus[es] more narrowly than state tort law on the
moment when deadly force is used, placing less emphasis on preshooting conduct.” Id. at
638-39; see also Mulligan v. Nichols, No. 14-55278, 2016 WL 4501684, at *6 (9th Cir.
Aug. 29, 2016) (“[N]egligence claims under California law encompass a broader
spectrum of conduct than excessive force claims under the Fourth Amendment”). 

A court examines the “totality of circumstances” to determine whether officers
acted reasonably. Hayes I, 57 Cal. 4th at 629. This includes the officers’ preshooting
conduct. Id at 632. But a court should not consider this in isolation: it must not “divide
plaintiff’s cause of action artificially into a series of decisional moments[.]” Id. at 637.
This would wrongly allow a plaintiff “to litigate each decision in isolation, when each is
part of a continuum of circumstances surrounding a single use of deadly force[.]” Id. at
638. Therefore, when the preshooting conduct did not independently injure the plaintiff, a
court should consider the preshooting conduct only to determine whether deadly force
was reasonable. Id. at 632. 

The Ninth Circuit applied this standard in Hayes II. 736 F.3d at 1235-37. In that
case, two police deputies responded to a domestic disturbance call. Id. at 1227. The
deputies did not ask Hayes’s girlfriend whether the decedent was under the influence of
drugs or alcohol, nor did they check whether there had previous calls to the residence. Id.
Furthermore, they were unaware that police had Hayes had been taken into protective
custody a few months earlier because he attempted suicide with a knife. Id. When the
deputies entered the living room they identified Hayes about eight feet away. Id. After
one officer instructed Hayes to show his hands, Hayes “raised both his hands to shoulder
level, revealing a large knife pointed tip down in his right.” Id. at 1227-28. The deputies
simultaneously drew their weapons and fired. Id. at 1228. 
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Based on the California Supreme Court’s opinion in Hayes I, 57 Cal. 4th at 632,
the Ninth Circuit reversed the district court’s conclusions that the use of force was
objectively reasonable and that the deputies owed no duty of care with respect to their
preshooting conduct. Hayes II, 736 F.3d at 1232, 1236. First, the court found that triable
issues of fact existed as to whether Hayes was threatening the officers with the knife. Id.
at 1234. The deputies did not witness Hayes acting erratically with a knife; nor did they
warn Hayes to drop the weapon. Id. Furthermore Hayes was walking towards the deputies
at a steady gait — not charging them. Id. Second, the court also found that deputies had a
duty to act reasonably with regard to their preshooting conduct. Id. at 1234. Although the
court did not elaborate on its reasoning, it emphasized that district courts must determine
whether the deputies’ preshooting tactical choices were reasonable. Id. at 1236. 

Here, the officers preshooting conduct and use of deadly force were both
objectively reasonable under California negligence law. First, the officers’ preshooting
conduct was reasonable. The officers did not provoke Vos; instead they set up outside
and waited for him. SS. No. 15. Although did not initially communicate with Vos, they
were attempting to do so when he charged at them. Ex. 25 51:8. They also set-up multiple
non-lethal options. SS No. 16. 

Second, the officers use of deadly force was objectively reasonable because Vos
threatened them with a deadly weapon. This is distinct from the situation in Hayes; there
Hayes held his knife at shoulder level, but did not brandish it at the deputies or charge
them. Id. at 1234. In contrast, Vos raised his apparent weapon over his head and charged
the officers. Ex. 1 20:43:49-20:43:53; Ex. 4 08:42:12-08:42:20. Furthermore, while the
Hayes deputies had never observed Hayes’s erratic behavior, here Officer Kresge saw
Vos pantomime a gun and multiple officers saw him yell. SS No. 12; Ex. Q 99:11-17.
And the officers knew that Vos had cut someone with scissors. Ex. 25 24:25-25:6. Also,
unlike the deputies in Hayes, the officers here warned Vos to drop the weapon — even
though he was charging them at full speed. Ex. 7 20:42:05; see Hayes II, 736 F.3d at
1235. Finally, in Hayes the district court had to evaluate reasonableness based on the
deputies’ testimony alone, here the Court has access to video footage of the incident. 

Therefore, the Court also grants summary judgment on Plaintiffs’ wrongful death
claims. 
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VII. Assault and Battery

To prevail on a battery claim against a police office, the plaintiff must prove that
the officer used unreasonable force. Munoz v. City of Union City, 120 Cal. App. 4th
1077, 1102 (2004), opinion modified on denial of reh’g, (Aug. 17, 2004). This requires
an identical Graham analysis. Avina v. United States, 681 F.3d 1127, 1131 (9th Cir.
2012). For the same reasons, the Court grants summary judgment on these causes of
action.

VIII. California Civil Code § 52.1 

Because, as described above, the officers did not violate Vos’ Fourth
Amendment rights, there is no Civil Code § 52.1 violation. Therefore, the Court
grants summary judgment for Defendants on this cause of action.

IX. Survivor Claims

California Civil Code §§ 377.20 and 377.30 do not provide independent methods
of recovery. Therefore, because the Court finds the officers’ conduct objectively
reasonable, it also grants summary judgment as to Plaintiffs’ survivor claims. 

CONCLUSION

For the foregoing reasons the Court grants Defendants’ motion for summary
judgment. 
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